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MUTUAL CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 
 

 This Mutual Confidentiality and Non-Disclosure Agreement (“Agreement”) is effective as of the 

14th day of March, 2019 (“Effective Date”), between and among FEWI Development Corporation, a 

company duly incorporated under the laws of Wisconsin (together with its affiliates, “FEWI”), and the 

City of Racine, a Wisconsin municipal corporation (“City”). 

 WHEREAS, the parties hereto desire to exchange information regarding and related to potential 

business relationships and joint efforts centered around the research, development, and implementation of 

certain smart city technology initiatives focusing on mobility, safety, security, energy, and development 

(“Potential Relationship”); and 

 WHEREAS, in order to ascertain whether the Potential Relationship is feasible and/or desirable 

as to each or either of the respective parties, either party may disclose (“Discloser”) to the other party 

(“Recipient”) information that Discloser desires to remain confidential; and 

 WHEREAS, each party, in pursuit of the Potential Relationship, anticipates needing to disclose 

to the other party certain confidential and/or proprietary information, including but not limited to, business 

plans, products, services, relationships, financial information, pricing, technical architecture, operational 

methods, customer information, formulas, patterns, programs, processes, charts, figures, software, reports, 

methods, strategies, plans, concepts, devices, tools, product prices, demand forecasts, specifications, 

drawings, designs, models, prototypes, samples, analysis codes, inventions, patents and patent 

applications, licensing information, technology, quality controls, testing, procurements, factories, layouts, 

equipment, operations, production, distribution, financial standing, research and development, personnel, 

legal affairs, investments, customers, images, photographs, photomaps, point clouds, and all renderings, 

visualizations and animations related thereto, and all metadata relating to any of the foregoing.  This 

includes, by way of inclusion and not limitation of the foregoing, any information delivered prior to the 

execution of this Agreement related to the Potential Relationship, any oral, written or computer-based 

information, any knowledge gained through observation of the facilities and/or the books and records of 

the Discloser, and such other information customarily regarded as proprietary or confidential (collectively, 

"Confidential Information"); and 

 WHEREAS, City and FEWI desire to formalize the duties for maintaining the confidentiality and 

ownership of the Confidential Information.  

 NOW, THEREFORE, in consideration of the following promises made by one party unto the 

other, and other good and valuable consideration, the receipt of which is hereby acknowledged, the parties 

hereto desiring to be legally bound hereby, the parties agree as follows: 

 1.  Nondisclosure.  Recipient agrees to keep the Discloser’s Confidential Information in confidence 

and not to disclose it to any other third party except as provided herein and/or where such information is 

required to be disclosed under public records laws applicable to the governmental entities under Wis. Stat. 

Sections 19.21 to 19.39 (“Public Records Law”).   Failure to mark any of the Confidential Information as 

“confidential” or “proprietary” shall not affect its status as Confidential Information under the terms of 

this Agreement.  The Recipient shall use the same degree of care in protecting and safe guarding the 

Confidential Information as Recipient uses for its own confidential information, and in no event less than 

a reasonable degree of care.  Recipient shall be permitted to disclose Confidential Information to its 
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directors, employees, agents, and advisors, and those of its parent, subsidiary or affiliate companies, that 

are absolutely necessary for the purpose of assessing the Potential Relationship, provided that such are 

under the direct control and authority of Recipient and are bound by confidentiality obligations of no less 

strict effect than those set forth herein.  Recipient shall be responsible for the compliance of its directors, 

employees, agents, and advisors, and those of its parent, subsidiary or affiliate companies, with the 

provisions of this Agreement.    

 2.  Ownership of Confidential Information.  The Confidential Information shall remain the 

exclusive property of the Discloser.  Recipient agrees that Confidential Information disclosed hereunder 

is being received subject to the ownership rights of the Discloser including, but not limited to, all relevant 

intellectual and/or proprietary property rights of the Discloser, including the relevant laws governing 

patents, trademarks, copyrights, trade secrets and unfair competition, and the Public Records Law as they 

may apply.  No rights or licenses to Confidential Information, including but not limited to, know-how, 

patents, trade secrets, copyrights and trademarks, are implied or granted under this Agreement.   

 3.  Return of Certain Confidential Information.  Upon written request of the Discloser, Recipient 

shall, at its own expense, promptly destroy or return to the Discloser all originals and copies of the 

Confidential Information in its possession to the extent not contrary to applicable law.  Further, upon 

written request of Discloser, Recipient shall certify destruction, and/or the return of all Confidential 

Information, and will not retain any copies or extracts of such Confidential Information except as may be 

required by applicable law.  The return or destruction of such material shall not relieve the confidentiality 

obligations hereunder.  Further, notwithstanding anything herein to the contrary, one copy of all of the 

Confidential Information may be retained by legal counsel for the Recipient for evidentiary purposes; 

provided, however, any Confidential Information retained by Recipient as described in this sentence shall 

remain subject to this Agreement for so long as such Confidential Information is retained. 

  4.  Use of Confidential Information.  The Confidential Information shall not be copied or used by 

Recipient for any purpose other than consideration of the Potential Relationship, and any potential on-

going business relationship between the parties, except as may be otherwise required by the applicable 

law.  Any such copies made by Recipient within the terms and conditions of this Agreement shall have all 

proprietary legends and notices on the originals reproduced on such copies.  Each copy will be controlled 

by Recipient as an original in accordance with the terms of this Agreement. 

 5.  Exceptions to Confidentiality Obligations.  Confidential Information shall not include any 

information that: (i) was publicly available at the time of disclosure; (ii) became available without breach 

of this Agreement by Recipient; (iii) was in Recipient's possession prior to disclosure, as evidenced by 

Recipient's written records, and was not the subject of an earlier confidential relationship with Discloser; 

(iv) was rightfully acquired by Recipient from a third party who was lawfully in possession of the 

information and was under no obligation of confidentiality with Discloser; or (v) is required to be disclosed 

by Recipient in accordance with law, statute, regulation or court order, and as otherwise provided herein. 

 Recipient shall promptly notify Discloser upon discovery of any unauthorized use or disclosure of 

Confidential Information, take reasonable steps to regain possession of Confidential Information, and 

prevent further unauthorized actions or other breach of this Agreement.  If Recipient is required to disclose 

Confidential Information pursuant to applicable law, statute, regulation, or court order, Recipient shall 

provide discloser with written notice, to the extent not otherwise prohibited by law, sufficient in time and 

context to allow Discloser to seek a protective order or other appropriate remedy and shall, to the extent 

practicable, consult with Discloser in an attempt to agree on the form, content, and timing of such 
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disclosure.  Furthermore, Recipient shall limit such disclosure to only those portions of the Confidential 

Information as is required, in the opinion of its counsel, to comply with such legal requirement, and shall 

use commercially reasonable efforts to obtain confidential treatment for any of the Confidential 

Information disclosed.  Any such required disclosure shall not, in and of itself, change the status of the 

disclosed information as Confidential Information under the terms of this Agreement.  

 6.  No Warranty or Representation.  The Discloser shall have no liability as a result of the use of, 

or reliance on, any information delivered to Recipient pursuant to this Agreement. CONFIDENTIAL 

INFORMATION IS PROVIDED TO RECIPIENT "AS IS" WITHOUT WARRANTIES OF ANY KIND. 

BOTH PARTIES DISCLAIM ANY AND ALL WARRANTIES, EITHER EXPRESSED OR IMPLIED, 

INCLUDING BUT NOT LIMITED TO, WARRANTIES OF MERCHANTABILITY AND FITNESS 

FOR A PARTICULAR PURPOSE 

 7.  Non-Binding Nature of Discussions.  Neither party shall have any express or implied right or 

authority to assume or create any obligations on behalf of or in the name of the other party or to bind the 

other party to any other contract, agreement, or undertaking with any third party.  Nothing in this 

Agreement or any disclosure made pursuant to its terms shall be construed as granting or conferring upon 

the Recipient any rights by license or otherwise, expressly, impliedly or otherwise, for any invention, 

discovery, patent, mark, or improvement made, conceived, or required to or after the date of this 

Agreement.  This Agreement is not intended to, and does not, obligate either party, or any other party, to 

enter into further agreements or to proceed with any potential relationship or transaction or to purchase 

any products or services from the other party or to require either party to disclose any particular 

information to the other party.  Nothing in this Agreement shall imply any partnership or joint venture 

between the parties or be construed as making either party the agent of the other party.  Unless and until 

a definitive agreement with respect to the Potential Relationship has been executed and delivered between 

the parties, neither party will be under any legal obligation of any kind with respect to such a relationship 

by virtue of this or any written or oral expression with respect to such a relationship by any Party’s 

respective representatives except, in the case of this Agreement, for the matters specifically agreed to 

herein.  Prior to the execution of this Agreement and prior to any of the discussions described herein, the 

parties may have discussed, developed, and/or implemented other business relationships similar to the 

Potential Relationship, and this Agreement shall not restrict either party from continuing to discuss, 

develop, and/or implement arrangements similar to the Potential Relationship with other parties, provided 

that neither party may disclose any of the Confidential Information received under this Agreement.  

8.  No Assignment.  No party may assign any of its rights or delegate any of its obligations under 

this Agreement, except with the prior written consent of the other party.   

9.  No Exclusivity.  This Agreement confers no exclusive rights or options for disclosure of 

Confidential Information or consummation of any possible transaction. 

 10.  Refusal of Information. Recipient reserves the right to refuse the receipt of information from 

the Discloser. 

 11. Governing Law.  This Agreement shall be governed by, and construed in accordance with, the 

laws of the State of Wisconsin.  The parties hereby agree that any dispute that may arise between or among 

them arising out of or in connection with this Agreement shall be adjudicated before a court located in 

Racine County, Wisconsin, or the United States District Court for the Eastern District of Wisconsin, and 

they hereby submit to the exclusive jurisdiction of the federal and state courts of the State of Wisconsin 
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with respect to any action or legal proceeding commenced by any party, and irrevocably waive any 

objection they now or hereafter may have respecting the venue of any such action or proceeding brought 

in such a court or respecting the fact that such court is an inconvenient forum, relating to or arising out of 

this Agreement. 

 12. Remedies.  In addition to all other rights and remedies available to the parties, the parties shall 

have the right to obtain specific performance, including injunctive relief, of each other’s obligations 

hereunder. 

13. No Waiver of Rights.  Failure or delay of the Discloser to demand compliance or performance 

of any term of this Agreement, or to exercise any right, power or privilege under this Agreement, shall not 

constitute a waiver of the Discloser's rights hereunder. 

14. Integration.  This Agreement supersedes all previous oral and written agreements, if any, 

among the parties regarding confidentiality of information disclosed in connection with the Potential 

Relationship. 

15. Severability.  If any part of this Agreement shall be held invalid and/or unenforceable, the 

remainder of the Agreement shall nevertheless remain in full force and effect. 

16. Term.  This Agreement shall be effective as of the Effective Date and shall be in force until 

the earlier to occur of: (i) either Party terminating this Agreement by giving the other Party thirty (30) 

days' written notice to that effect; or (ii) four (4) years having elapsed from the date of execution of this 

Agreement. Recipient’s obligations to maintain confidentiality and restrict the use of Confidential 

Information shall be in force as of the Effective Date and shall survive for a period of three (3) years after 

the termination of this Agreement. Recipient's obligations to maintain confidentiality and restrict the use 

of any Confidential Information that constitutes a trade secret shall be in force as of the Effective Date 

and shall survive until such Confidential Information is no longer a trade secret. 

17. Amendment.  This Agreement may only be amended by a written agreement signed by FEWI 

and the City. 

18.  Counterparts.  This Agreement may be signed in any number of counterparts, each of which 

is an original and all of which taken together form one single document.  Signatures delivered by email in 

PDF format or facsimile shall be effective. 

19. Public Statements.  Neither party may announce or issue public releases of any kind regarding 

the Potential Relationship or the execution of this Agreement, without the prior written consent of the 

other party. 

20. Headings.  The headings in this Agreement are inserted for convenience only and shall not be 

deemed to constitute part of terms of this Agreement or to affect the construction of any provisions hereof. 

21. Incorporation of Recitals.  The Recitals set forth above are incorporated into this Agreement 

as if fully restated here. 

 

[Remainder of Page Intentionally Blank] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly 

authorized representative as of the Effective Date.  

 

FEWI DEVELOPMENT CORPORATION   
 

By:         

 

Name:  Alan S. Yeung, Ph.D.     

 

Title:  Director, U.S. Strategic Initiatives   

 

 

 

THE CITY OF RACINE      

 

By:        

 

Name:         

 

Title:        

      

 

Approved as to form this   , day of March, 2019. 

 

By:        

 

Name:         

 

Title:  Attorney for the City of Racine   

      
 
 


